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FORMULAE FOR FINDING PRESENT 
WORTH IN RECOVERIES FOR DEATH. 





In Chesapeake & O. Ry. Co. v. Kelly, 36 
Sup. Ct. 630, there was reversal of state 
courts for error in an instruction in a suit 
under federal Employers’ Liability Act for 
a death. This instruction was that: “If the 
jury find for the plaintiff they will find a 
gross sum for the plaintiff, which must not 
exceed the probable earnings of Matt. 
Kelly had he lived. The gross sum to be 
found for the plaintiff, if the jury find 
for the plaintiff, must be the aggregate of 
the sums which the jury may find from 
the evidence, and fix as the pecuniary loss 
above described, which each defendant 
member of Matt Kelly’s family may have 
sustained by his death.” 

There was request for instruction that 
this jury should “fix the damages at that 
sum which represents the present cash value 
of the reasonable expectation of pecuniary 
advantage” to the widow and minor chil- 
dren during their minority. This request 
was refused. 

Kentucky Court of Appeals, in affirming 
the judgment of the trial court said, as to 
the loss by death, that: “While that loss is, 
in a measure, future support, the father’s 
death precipitated it, so that it is all due, 
and we are not impressed with the argu- 
ment that the sum due should be reduced 
by rebates or discount. The value of a 
father’s support is not so difficult to esti- 
mate, and the average juryman is compe- 
tent to compute it, but to figure interest 


fon deferred payments, with annual rests 


and reach a present cash value of such loss 
to each defendant is more than ought to 
be asked of any one less qualified than an 
actuary.” 

Whatsoever lawyer may read this obser- 
vation by the Kentucky court, can but sym- 
pathize with it as the expression of a 





truth in every day life. When we consider 
that even an actuary can arrive at nothing 
more than a probable sum based on expec- 
tancy and not on fact, there are contingen- 
cies which properly ought to make the so- 
lution of the question referable rather to 
the general rule in unliquidated damage 
cases—the enlightened conscience of the 
jury as practical men. ‘This rule, if ap- 
propriate at all, is comprehensive enough 
to excuse any special allusion to the pres- 
ent worth theory. This is but one factor 
in the jury arriving at a proper verdict 
and to mention it specifically might be to 
stress its importance to the disadvantage of 
other considerations of perhaps equal im- 
portance. 


The Supreme Court, however, is enam- 
ored of the present worth theory and that 
it should be brought to the jury’s special 
attention. It says: “The damages should 
be equivalent to compensation for the de- 
privation of the reasonable expectation of 
pecuniary benefits that would have resulted 
from the continued life of the deceased.” 


While this is true, yet it does not answer 
the question why a particular feature should 
be called to the jury’s attention in arriv- 
ing at the sum of that-compensation. Why 
not tell them to consider whether a widow 
is robust or infirm, or one or more of the 
children are or not anaemic or deformed or 
have not emerged from danger of infantile 
paralysis, or the climate where the family 
lives is or not conducive to long life? 

The Supreme Court goes on to say that: 
“The putting out of money at interest is 
at this day so common a matter that ordi- 
narily it cannot be excluded from consider- 
ation in determining the present equivalent 
of future payments, since a reasonable man, 
even from selfish motives, would probably 
gain some money by way of interest upon 
the money recovered. Savings banks and 
other established financial institutions are 
in many cases accessible for the deposit of 
moderate sums at interest, without substan- 
tial danger of loss; the sale of annuities is 
not unknown, and, for larger sums, state 
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and municipal bonds and other securities of 
almost equal standing are commonly avail- 
able.” ‘ 


It seems to us, that the very fact that 
the court feels it necessary to resort to ar- 
gumentation of this kind to support the 
present worth theory, detracts from rather 
than strengthens its conclusion. If the 
things it instances are in judicial cogniz- 
ance, that cognizance also knows, that com- 
monly the bereft widow and children of an 
intestate employe do not know anything 
about them and, if they did, the immediate 
need of means to purchase a home would 
appeal more than an investment in munici- 
pal bonds. The investors’ world is less apt 
to embrace a widow and children who have 
been deprived of their bread winner than 
any other persons. They are suing for the 
anticipated value of his day’s wages and 
presumptively they need the sum of his 
stipends. 


The court goes on in its financial way 
and says: “We do not mean to say that the 
discount should be at what is commonly 
called the ‘legal rate’ of interest, that is 
the rate limited by law, beyond which in- 
terest is prohibited. It may be that such 
rates are not obtainable upon investments 
on safe securities, at least, without the exer- 
cise of financial experience and skill in 
the administration of the fund. * * * This, 
however, is a matter that ordinarily may 
be adjusted by scaling the rate of interest 
to be adopted in computing the present 
value of the future benefits, it being a mat- 
ter of common knowledge that, as a_ rule; 
the best and safest investments and those 
which require the least care, yield only a 
moderate return.” 


This is all right for enhancing the pres- 
ent worth by computing a small interest 
return, but if we are to take judicial cog- 
nizance into consideration at all, why not 
recognize that ordinarily the prudent wid- 
ow does not invest in interest paying se- 
curities but in a home, which is to become 
more and more valuable by loving care in its 





improvement and the refuge which it gives 
makes its dearest charm. 

It seems to us that the present worth 
theory is based on a very partial view. It 
presents a good basis for a defendant, but 
to the one entitled to recovery from him, 
it is but one of many elements to be con- 
sidered. The same liberality of law that 
awards compensation for a death should 
not stint the ways it is to be computed. 
Its only care should be that the compensa- 
tion should be reasonably adequate, and a 
wrongdoer should have little voice as te 
the method whereby this is ascertained. 








NOTES OF IMPORTANT DECISIONS. 





JUDGMENT—ENTRY OF APPEARANCE 
BY NON-RESIDENT SPECIALLY TO PRO- 
TECT INTEREST IN PROPERTY SEIZED BY 
ATTACHMENT.—In Cheshire Nat. Bank v. 
Jaques, 112 N. E. 500, decided by Supreme Ju- 
dicial Court of Massachusetts, it was held that 
a non-resident defendant, whose property has 
been levied on by attachment, may appear 
specially to protect his property rights, for 
such purpose may contest the attachment suits 
on its merits and if he loses this appearance 
is not a general one, so that the judgment is 
res judicata under the faith and’ credit clause 
of the Constitution. 

The court said: “It is contended that be- 
cause the-defendant, after the entry of the 
order of the court to the effect that he could 
not appear specially but must submit to the 
jurisdiction generally if he desired to make any 
contest, answered generally, attempting fo con- 
tinue his special appearance and also filed 
cross-interrogatories for the taking of a deposi- 
tion without questioning the jurisdiction, he 
has waived his special appearance and has, in 
fact, submitted himself generally to the juris- 
diction of the court. But this contention can- 
not be supported. After having raised the 
point seasonably, he did not waive it by pro- 
ceeding in accordance with the rulings of, the 
court, which until reversed were the law of the 
trial.” 


In another part of this opinion it was said: 
“It is elementary law that the doctrine of res 
judicata does not operate as an estoppel un- 
less it is mutual and affects both parties alike. 
In a situation like that at bar; the plaintiff puts 
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his cause in issue no further than does the 
defendant. The bar of whatever judgment may 
be rendered, where a non-resident defendant 
appears specially merely for the purpose of 
protecting his interest in attached property, ex- 
tends no further against the plaintiff than it 
does against the defendant. It relates only to 
the property of the defendant held under ef- 
fectual attachment. The record of the judg- 
ment and the form of the execution when ren- 
dered against the defendant explicitly show 
this. It runs only against the property so at- 
tached and not otherwise. * * * When a de- 
fendant pursues this course he cannot at the 
same time claim the boon of a general judg- 
ment if he wins, and the shelter of his special 
appearance if he loses.” 

As we understand this reasoning, special ap- 
pearance gives to a defendant more than the 
right to resist an attachment on formal tech- 
nical grounds, but he may go into the merits, 
and not be bound as having entered a general 
appearance as to a suit in rem. So, also, if 
plaintiff wins, he cannot claim in another juris- 
diction res judicata as to the merits of his 
claim; if defendant restricts his appearance as 
to either party, elsewhere the merits of the case 
again may be contested. We think it has been 
the general view that once the merits have 
been tried out an action has not been deemed 
one in rem, notwithstanding that there is re- 
tained what has been seized on mesne process. 
The court says that, “this precise question does 
not appear to have been (heretofore) decided.” 





BENEFIT SOCIETIES—CHANGE IN RATE 
OF ASSESSMENT.—In 81 Cent. L. J. 74, we 
called attention to the fact that the Supreme 
Court had ruled that faith and credit clause 
of the Constitution, protected state construc- 
tion of charter of home state of a corporation, 
that construction being that raise in assess- 
ments of members of a benefit society was 
lawful. See Sup. Council R. A. v. Green, 35 
Sup. Ct. 724. 

Now we have similar construction by the 
Supreme Court of the charter of a congres- 
sional corporation. Sup. Lodge Knights of 
Pythias v. Mims, 36 Sup. Ct. 702. 

In this case the Supreme Court goes into 
oma the reasoning for its determination, saying: 
{; ‘We assume without argument that by § 3 of 

the charter and his assent thereto, the plaintiff 
became a member of the organization, with 
whatever rights he might have as such. It is 
not to be conceived, however, that the charter 
was intended to create a privileged class, or 
that the right of the corporation to amend its 
laws was less in his case than in that of one 





joining after 1894. As to later members, we 
can have no doubt, notwithstanding the dif- 
ference of opinion in state courts, that the 
right to amend extends to a change in the 
rates to be paid. Persons who join institutions 
of this sort are not dealing at arm’s length 
with a stranger whose mode of providing for 
payment does not concern them, but only his 
promise to pay. They are joining a club the 
members of which have to pay any benefit that 
any member can receive. The corporation is 
simply the machine for collection and distribu- 
tion. It is manifest, therefore, that it would 
be a perversion of its purposes if, through 
some ambiguity of phrase, the necessary 
source of benefits were closed in favor of cer- 
tain members, while their right to insist upon 
payment remained. The essence of the ar- 
rangement was that the members took the risk 
of events, and if the assessments levied at a 
certain time were insufficient to pay a benefit 
of a certain amount, whether from diminution 
of members or any other cause, either they 
must pay more or the beneficiary take less.” 
In 72 Cent. L. J. 19, this journal advocated 
that the right of a fraternal benefit associa- 
tion to re-rate its members was a law of neces- 
sity, and for them to unite on any other prin- 
ciple, with the corporation being nothing else 
than a sort of clearing house for collection 
and distribution, was to plant in its union the 
seeds of destruction. The corporation is aot 
the nexus of union; it is but a facility the 
union uses. But many courts, in spite of the 
fact that the corporation has no independent 
power to carry on any business at all, yet 
consider that members contract with it in- 
stead of contracting inter sese. We welcome 
very greatly the following of our great tri- 
bunal on the line of Reynolds v. Sup. Council 
R. A., 192 Mass. 150, 7 L. R. A. (N. S.) 1154, 7 
Ann. Cas. 776. These societies have a very 
hard time existing at all and nothing has made 
this harder than the courts in refusing to allow 
them to operate in the real spirit of the union 
of their members. A late case in St. Louis 
Court of Appeals takes the view taken in the 
Mims case, but it seems to us that whether it 
is right or wrong depends rather on how the 
home state of defendant construed its charter. 
Dessauer v. Macabees, etc., 191 Mo. App. 76. 





STATES IMMEDIATE EXECUTION 
AGAINST DENIED.—In Virginia v. West Vir- 
ginia, 36 Sup. Ct. 719, defendant state resisted 
present service of execution on judgment pre- 
viously entered on the ground that as it had 
no power to pay the judgment in question ex- 
cept through its legislative department, oppor- 








94 CENTRAL LAW JOURNAL 


No. 6 








tunity should be afforded her to make satisfac 
tory compliance at the next meeting of her 
legislature in due and ordinary course. The 
court thought this expressed adequate reason 
for delay, with leave to plaintiff state to renew 
her application after the next legislative ses- 
sion should have adjourned. 

There is no discussion of this ruling. A 
court has the right to control its own process 
where, at least, statute is not mandatory. Our 
constitution gives to the Supreme Court judi- 
cial power in cases of controversies between 
two or more states, it having original jur- 
isdiction in this class of cases. It does not 
appear that statute has attempted to prescribe 
in what way judgments shall be enforced. It 
seems to us that, as state sovereignty is thus 
exceptionally subordinated, it may interpose ex- 
ceptional reasons by application to our great 
tribunal in the exercise of its peculiar jurisdic- 
tion. 








THE EXTRAORDINARY CASE OF 
PAPAGERORGIOUYV v. TURNER. 


The case of Papagerorgiouv v. Turner, 
decided by the New Brunswick courts in 
1906 and fully reported in Volume 37 of 
the N. B. Reports, is interesting to Ameri- 
can lawyers for several reasons. 

The case brought out several new and 
intricate points of law; it was popularly 
supposed that the Greek and American 
governments were the real parties ; eminent 
counsel were employed on both sides; and 
the circumstances under. which the case 
arose read like a chapter from a modern 
novel. 

The facts, which certainly bear out Chief 
Justice Tuck’s statement that the case was 
“an extraordinary one,” may be briefly 
stated. . 

The plaintiff, a native of Greece, came to 
Montreal from Antwerp in July, 1903, and 
made application to enter the United States, 
but was refused admission by a Board of 
Special Inquiry as a prohibited alien under 
the Act of Congress of 1903. He then came 
to St. John, and a similar application was 
made. At the request of the defendant, 





Turner, a United States Immigrant Inspec- 
tor at St. John, the plaintiff was examined 
by a physician who reported that he was 
suffering from trachoma, and, acting on 
this report, the Board of Inquiry at St. 
John, refused to allow him to enter the 
United States. 

About this time one George Serafic, an 
officer or detective in the employ of the 
United States Department of Commerce 
and Labor, came to St. John and approach- 
ed the plaintiff. He represented that he 
was a Greek merchant from Montreal, that 
he could get the plaintiff into the United 
States for $40, and that if the plaintiff 
would give him.$15 (Serafic) would pro- 
vide the balance. 

Serafic’s real business was to look after 
the smuggling of aliens into the United 
States, and he arranged with Morey and 
Corey, two Assyrians at St. John (whom 
he suspected of being smugglers), to take 
the plaintiff into the United States for $50, 
which he paid them and took a receipt for 
the amount. Serafic then placed the plain- 
tiff in charge of one of the Assyrians who 
took him to Campbello, where they took a 
steamer for Eastport, Maine, and Serafic 
with the other Assyrian went to Eastport 
by a different route. 
there, Turner (who was present in conse- 
quence of a telegram from Serafic) with 
the help. of some United States officers, 
arrested the plaintiff, the two Assyrians and 
Serafic. Shortly before their arrest Serafic 
placed the receipt for ‘the $50 paid to 
Morey and Corey in the plaintiff’s pocket, 
and Turner afterwards took it from him. 
The arrest of Serafic was merely a blind, 
and he was released in a few hours, but the 
two Assyrians were tried and imprisoned 
for bringing a prohibited alien into the 
United States, and did not get back to 
Canada for nearly two years. The plain- 
tiff was first taken to Portland to testify 
against the two Assyrians and then to Ellis 
Island at New York, where he was placed 
on a steamer and taken to Naples in Italy. 
At Naples he obtained assistance from the 
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Greek Consul and returned to St. John in 
January, 1904. He then entered action 
against Turner for false imprisonment, and 
the case was tried before the late Chief 
Justice Tuck, in February, 1905. 

Attorney General Pugsley represented 
the plaintiff, and Turner was defended by 
United States District Attorney Hon. I. W. 
Dryer and L. A. Currey, K. C. of the New 
Brunswick Bar. 

It was shown at the trial that Serafic 
was not in Turner’s Department nor un- 
der his control in any way; but Turner 
admitted that he knew Serafic was in St. 
John for the purpose of looking after the 
smuggling of aliens; that Serafic told him 
that the plaintiff was to be smuggled to 
Eastport by two Assyrians on a certain day; 
and if that he (Serafic) wished they would 
smuggle him very quickly. It was also 
shown that Turner was in Eastport in con- 
sequence of a telegram from Serafic, and 
that on one occasion while Serafic was ar- 
ranging the matter in St. John, he took the 
plaintiff to the Royal Hotel where Turner 
was stopping, left him at the door a mo- 
ment, went in and had a conversation with 
Turner, so that *Turner would know the 
Greek -when seeing him again. Turner, 
however, swore very positively that he knew 
nothing about the arrangement between 
Serafic and the Assyrians, and that he had 
not the slightest knowledge or suspicion of 
what Serafic was doing. 

Turner’s counsel contended that his acts 
were legal according to the laws of the 
United States, and,’ that being so, would 
be a sufficient justification in the Canadian 
Courts, which would not inquire as to the 
advisability, wisdom, humanity or reason- 
ableness of the United States laws. 

The Chief Justice. in delivering judg- 
ment, described Serafic’s conduct as “vile 
and outrageous” and “diabolical,” but he 
accepted Turner’s evidence that he know 
nothing of the fraud of Serafic and decided 
in favor of Turner on every point. 

“T rest my judgment on two grounds,” 
he said, “first, that the defendant was not 





guilty of trespass and false imprisonment 
for what Serafic did in St. John, and sec- 
ondly, that what he did in Maine is justifi- 
able by the laws of the United States.” 


While the decision may have been cor- 
rect, still the evidence of the conversations 
between Turner and Serafic and the fact 
that Serafic, although in the employ of the 
United States Government was not pro- 
duced as a witness, raised a strong pre- 
sumption of collusion between them; and 
the case was appealed to the Supreme 
Court of New Brunswick, where it was 
argued in November, 1905, and decided in 
February, 1906. 

Attorney General Pugsley for the appel- 
lant in a masterly argument contended :— 

1. Turner knew of the conspiracy of 
Serafic to smuggle the plaintiff into the 
United States. 

2. If Turner did not know, then he 
ought to have known of the conspiracy. 

3. If Turner did not know or ought 
to have known of the conspiracy, yet as 
the plaintiff was taken into the United 
States by Serafic, an officer of the United 
States Immigration Department, he was 
rightfully there, and his arrest was illegal. 

4. If the plaintiff was legally in the 
United States, then his deportation with- 
out proper inquiry was illegal. 

5. If the plaintiff was wrongfully in the 
United States the only power that Turner 
had as an Immigration Officer was to ar- 
rest him for the purpose of deportation; 
whereas the arrest was made not for that 
purpose, but to detain him as a witness 
against the Assyrians. 

6. If the United States Government had 
the right to deport the Greek, he should 
have been deported to the place from which 
he entered the United States, and not to 
Naples, which was not even the port from 
which he originally embarked. 

The judgment of the court was delivered 
by Judge Barker, later Sir Frederick 
Barker, and Chief Justice. In discussing 
the first two propositions of the Attorney 
General he pointed out that the onus was 








96 CENTRAL LAW JOURNAL No. 6 








on the plaintiff to show that the judge 
below was wrong in accepting Turner’s 
evidence, and that the court was not so 
convinced. 

“To me it seems wholly improbable,” 
said Judge Barker, “that a man occupying 
a position of such responsibility as the de- 
fendant did under his government, would 
mix himself up with so disgraceful and in- 
defensible a transaction as that of Serafic, 
which, if it succeeded, profited him nothing, 
and if it became known to the United 
States authorities, one may assume, would 


necessarily have led to his dismissal from ‘ 


office.” 

On the third point the court held that 
the case should be disposed of in New 
Brunswick as if it were being tried in a 
United States court, and that if the United 
States law were a justification in that coun- 
try, the New Brunswick courts would de- 
cide in favor of the defendant; that the 
civil liability arising out of a wrong de- 
rives its birth from the law of the place, 
and its character is determined by that law ; 
and that the Greek being at Eastport in 
violation of the United States laws, the 
defendant was justified in arresting him, 
regardless of the manner in which he may 
have entered the country.’ 


As to the right of deportation, the court 
held that this right is a recognized maxim 
of international law, and that a sovereign 
state possesses the absolute right to prohibit 
the entrance of foreigners within their ter- 
ritory and to expel them from it.2. The 
court summed up this branch of the case 
in the following words: 


“IT think that if the situation were 
changed and the acts compiained of had 
been committed in this country in refer- 
ence to an alien seeking admittance to Brit- 
ish territory from that of the United States, 


(1) Philips v. Eyre, L. R. 6, Q. B. 1, the M. 
Moxham, 1 P. D. 107, Machado vy. Fontes, (1897), 
2 Q. B. 231, and Scott v. Seymore, 1 H. & C. 219. 

(2) Turner v. Williams, 194 U. S. 279; Lem 
Moon Sing v. U. S., 158 U. S. 538; Japanese Case, 
189 U. S. 86; Chae Chan Ping v. U. S., 130 U. S&S. 
681; Fong Yue Ting v. U. S., 149 U. S. 698, and 
Wong Wing v. U. S., 163 U. S. 228. 





and we had legislative enactments similar 
to this Act of Congress, this action could 
not have been maintained here. I cannot 
see how an alien who has no right by law 
to enter British territory, whose admission 
there has not only not been acquiesced in, 
but positively forbidden by law,-as would 
be the facts in the case suggested, can by 
obtaining admission in violation of law and 
express prohibition acquire a better right 
to remain there than he had originally to 
enter, or how his ejection by the command 
of the proper executive officers would any 
more infringe a right than his exclusion 
would. But if we had no such statutes 
here and the deportation were justified as 
an exercise of the sovereign power by his 
majesty’s representative acting under ex- 
press and implied powers, the same con- 
stitutional question would arise as were 
raised in the case I have last cited,* which 
the Judicial Committee rejects as matters 
which could not be discussed and decided 
in litigation promoted by an alien in con- 
sequence of his exclusion from British ter- 
ritory.” 


On the fourth argument the court held 
that the decisions of the Boards of In- 
quiry at Montreal and St. John were final, 
and that no further investigation was re- 
quired before deporting the plaintiff. 


On the fifth point the court said: 


“The evidence does not warrant the At- 
torney General’s contention that the defend- 
ant arrested the plaintiff at Eastport simply 
as a witness against Morey and Corey on 
the charge of smuggling the plaintiff into 
Maine, which was then or soon after made 
against them. It is true that afterwards 
by process of subpoena served upon him 
he was detained as a witness under an or- 
der of the court, which, while the defendant 
had nothing whatever to do, and which he 
could not control. The evidence, I think, 
clearly established the fact that the arrest 
by the defendant was solely with a view 
to_the deportation of the plaintiff as a pro- 
hibited alien unlawfully within the United 
States territory.” 


On the last proposition, namely, that the 
deportation to Naples was illegal, the court 
held that the defendant was not responsible 
for the acts of the United States Govern- 


(3) Musgrove v. Chun Toy, (1891), A. C, 272. 
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ment, even in the deportation to Naples 
was not justified. 

All the points having been disposed of in 
favor of the defendant, the original judg- 
ment stood, and the appeal was dismissed 
with costs, 

M. L. Haywarp. 

Hartland, N. B., Canada. 
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. SOME SUGGESTIONS AS TO PRAC- 


TICE FROM ADMIRALTY PRO- 


CEDURE. 





The purpose of this article is to advance 
the proposition that the simple and highly 
effective procedure of courts of admiralty 
has worked and is working so successfully 
that many of its methods might be adopted 
by our common law courts with distinct 
advantage to the speedy and economical ad- 
ministration of justice. 

It is well known that admiralty had its 
origin in the usages and customs of mer- 
chams and the demands of maritime inter- 
course. From the dawn of history “they that 
go down to the sea in ships, that do busi- 
ness in great waters” have been the pioneers 
of civilization and of enlightenment. In 
the days of King Solomon the hardy Tyr- 
ian and Phoenician mariners brought to 
him many of the materials used in the 
building of the Temple ; the Argonauts, the 
Trojan expeditions, and the wanderings of 
Odysseus were perhaps as much commercial 
explorations as those of conquest, for his- 
tory tells us that doughty warriors with 
galleys laden with armed and reckless ad- 
venturers were by no means averse to turn- 
ing a more or less honest penny by shrewd 
and diplomatic trading with those inhab- 
itants of foreign shores too strong to be 
plundered. 

The usages of trade, in the ports and 
markets of all lands and the methods of 
settling disputes that would necessarily 
arise, must, therefore, have the combined 
merits of simplicity, fairness, and common 
sense to be permanent and of universal 





recognition, and it is out of these principles 
that admiralty law and practice grew. Un- 
fettered by the narrow reasoning of the ec- 
clesiastical courts, unhampered by local tra- 
ditions and forms of procedure that had 
outlived their causes, only such methods 
could survive as experience showed were 
essential, hence admiralty escaped many of 
the vices and superfluities that still cling to 
the common law and equity systems. Old- 
er than these, free from their absurd re- 
finements, it was but natural that the two 
systems should clash, and the history of 
jurisprudence shows many instances of jeal- 
ousy and encroachment on the part of the 
tribunals of the common law toward those 
of the older code. The echoes and tradi- 
tions of this antagonism have come down to 
the present day and underlie much of our 
reluctance to adopt simpler methods. 


To those of you whose knowledge of 
admiralty procedure is limited to the brief 
chapters lightly touched upon in student 
days, and now covered with the dust of for- 
getfulness along with the laws of gavel- 
kind and wager of battle, a brief outline 
may be of interest. In its general plan it 
is not unlike the proceeding in equity only 
more simple, though the difference in no- 
menclature is somewhat confusing. The 
word “libel” suggests something malignant 
rather than a simple complaint; a proctor 
sounds more like a church functionary than 
an admiralty lawyer, and it seems almost 
irreverent to call the transcript on appeal 
the “apostles.” 


‘ 

Aside from this, the procedure is easily 
learned. The plaintiff, or libellant, writes 
what is in effect a letter to the court, telling 
his troubles, beginning and ending in stilted 
form but putting his cause of action in 
simple, direct language without unnecessary 
prolixity. If a legal cause of action is not 
stated, the opposite party can file demurrers, 
here called exceptions, to the entire libel, or 
any part thereof. These thoroughly test out 
the law questions involved in the plaintiff’s 
statement. With the exceptions overruled 
or met by the liberal amendments allowed, 
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the respondent files his answer, which must 
be full and explicit but in simple language 
and, like the libel, verified by affidavit. This, 
too, is subject to exceptions to test its legal 
sufficiency, and pairing off the uncontra- 
dicted statements in the libel, and the ad- 
missions in the answer, the issues of the 
case are easily reached and quickly tried. 

Unlike the old sworn answer, statements 
of fact in the answer are not in evidence, 
but if denied must be proved. But, the 
statements of both parties being under oath, 
sweeping denials are practically eliminated, 
and the issues clearly defined. No replica- 
tion is permitted, but statements of new 
facts, set up in the answer, may be met 
under the liberal rules of amendment; and 
amendments to the libel, stating new facts, 
may also be met by amendment in the an- 
swer. This latter course, however, is rarely 
necessary. The case, being at issue, is tried 
by the judge alone, both as to law and 
fact, though provision is made for a jury 
to try questions of fact. In ascertaining 
amounts due, priority of claims, passing on 
questions of accounts, etc., the courts may 
at any stage of the trial, and frequently 
does, refer the matter to a commissioner 
who has substantially the same powers and 
authority as a master in chancery, and from 
whose findings exceptions may be taken. 
Should a third party have an interest in 
the subject matter, he may be brought in as 
a party respondent or enter of his own ac- 
cord by a petition of intervention, when his 
contention will be heard on its merits and 
costs awarded as the facts justify. In fact, 
the liberal discretion allowed the court as 
to costs has proved highly beneficial. Yet 
with all the latitude granted, the distinction 
between law and equity is carefully pre- 
served. 


An interesting and thoroughly practical 
feature of English practice may be men- 
tioned here parenthetically, in the right of 
a judge to call to his assistance two experi- 
enced and distinterested master mariners 
who sit with the court in the trial of a com- 
plicated question of navigation and whose 





opinions and suggestions he gets in his 
rooms later to aid him in reaching his deci- 
sion. ° 

This, as you see, is a simple procedure 
which in its general outline could be fol- 
lowed to advantage in our common law 
practice. A plain statement, made under 
oath, would limit the plaintiff to what he 
really believes to be the facts of his case. 
Did these state a legal cause of action—and 


a demurrer would promptly show this if it, 


did not—a sworn answer, categorically, 
meeting every allegation of the complaint 
and asserting a correct legal defense, would 
quickly, by elimination and comparison, 
point out the facts at issue which could then 
be quickly tried, either by the court alone 
or by a jury under the court’s direction, 
as the admissions of the answer would elim- 
inate much formal proof. 

The power of the court to ascertain com- 
plicated questions of fact by reference, 
would save much time and trouble and en- 
able a great deal of business to be done in 
vacation, or at the convenience of counsel. 
This method has been adopted in several of 
our states, which provide that~a trial may 
be had to determine whether or not a right 
to recover exists, the question of amount to 
be fixed either by a writ of inquiry before a 
jury or referred to a commissioner or spe- 
cial master. In this way we would greatly 
abbreviate trials, especially in tort actions. 
On the sole issue of right to damages vel 
non the examination of a cloud of witness- 
es, expert and otherwise, to determine the 
amount of the damage, would be postponed 
until it was determined that the plaintiff had 
a right to recover, and, if the finding was 
for the defendant, the trouble and expense 
of this would be entirely avoided. 


A peculiar ethical advantage of this prac- 
tice is the spirit of frankness toward the 
court and liberality on the part of counsel 
toward each other that is cultivated. Spe- 
cial pleas and technicalities are discoun- 
tenanced and the wise admiralty practi- 
tioner seeks to cultivate a reputation for 
fairness and for trying his case on the 
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merits. He may not be inclined this way 
by temperament, but the wholesome discre- 
tion vested in the court as to awarding 
costs against a plaintiff who, even though 
successful, has demanded excessive bond, 
or sought. to impose unnecessary hardship 
on his opponent, is most salutary. 


Those who have advocated a less com- 
plex procedure in common law courts have 
been confronted with the active and con- 
scientious opposition of able but conserv- 
ative lawyers, educated in the belief that 
the common law system of pleading is too 
sacred an institution to be changed, and 
who have ably, and so far, successfully, con- 
tended that simpler methods would lead to 
confusion of the issues and uncertainty. 
They lose sight of the fact that in the ad- 


‘ miralty courts we have had this simplicity 


for hundreds of years, involving issues of 
the greatest weight, both as to value and 
importance, and yet the admiralty bar which 
embraces members as high in point of learn- 
ing and the science of jurisprudence as any 
in our judicial system, is perfectly content 
with a practice sanctioned by the age-long 
approval of merchant and mariner, lawyer 
and layman, so simple as to be recognized 
and adopted by the larger part of the civ- 
ilized world, and yet flexible enough to cov- 
er the trade in slaves and ivory, laden in the 
galleys of ancient Carthage, and the varied 
complications of the ocean greyhound and 
the sturdy tramp steamer of to-day. A 
system that can do this must have intrinsic 
merit, and not bring in its train the evils 
which the common law adherents fear. 
Under the procedure I have described, 
the roustabout seeking a week’s wages from 
the river steamer whose mate has kicked 
him ashore for shirking, and the relatives 
of the hundreds of unfortunates, who lost 
their lives with the “Titanic,” have alike 
sought and found speedy justice. The pes- 
simistic prophecies of the common law 
pleader, in fact of such results, suggest 
the incident mentioned in the celebrated 
case of the Jackdaw of Rheims, recorded 
in the Ingoldsby Legends, where, after the 





cardinal’s ring was stolen, and the cardinal, 
with bell, book and candle, and all the 
solemnity and ceremony of mediaeval ec- 
clesiasticism had invoked curses upon the 
offender— 

“Never was heard such a terrible curse, 

And what gave rise to no little surprise, 

Nobody seemed one penny the worse.” 

In conclusion, I feel assured that in look- 
ing around for a method of procedure 
which will improve upon a system, admit- 
tedly slow, cumbersome, expensive, and 
often inaccurate, we could do far worse 
than adopt the general outlines of a prac- 
tice that has successfully and satisfactorily 
stood the test of centuries. 

E. G. RicKARBY. 


Mobile, Ala. 








DIVORCE—MODIFYING ALIMONY. 





SPAIN v. SPAIN. 





Supreme Court of Iowa. June 29, 1916. 





158 N. W. 529. 





Where divorce absolutely dissolves the mar- 
riage relations, and the duty of support no 
longer exists, there can be no review in the ab- 
sence of fraud or mistake of the decree award- 
ing or denying alimony unless warranted by 


statute. 





DEEMER, J. On January 3, 1907, defendant 
herein was awarded a decree of divorce from 
her husband, R. T. Spain, the plaintiff herein. 
Defendant was also given the care, custody, 
and control of her minor child, Fielder Spain. 
No mention was made of alimony, and de- 
fendant now says that the omission was due to 
plaintiff’s promise to contribute to the support | 
of both herself and child and request of de- 
fendant not to have the matter included in the 
decree. As a matter of fact, we are convinced 
that at that time plaintiff had no property. 
He was practically bankrupt, although he had 
some faculties which would enable him to at 
least earn a living; he being a physician and 
surgeon. Plaintiff was soon remarried, and by 
this wife had a child which is now five or six 
years old. He is living with and supporting 
his family at the little town of Conrad, and his 
gross earnings at the time of the trial of this 
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proceeding were approximately $3,500 per year. 
He had purchased a lot in the town upon which 
he had made payments amounting to $200, $84 
of the principal remaining unpaid, and owned 
an automobile which he used in his business, 
and had some office supplies. He was in debt to 
the amount of $2,500 or $3,000 for an automo- 
bile, office supplies and living expenses. His 
bank account was overdrawn $233. His office 
expense was something like $1,600 per year. 
This was his financial condition when this pro- 
ceeding was had. It was also admitted that he 
was expecting to receive about $4,500 by inher- 
itance from his father’s estate, which was then 
in the process of administration; and in the 
same connection it was admitted that his son 
by his first wife, who was then in her care, cus- 
tody, and control, would receive the sum of 
$1,000 from the same estate. The first wife 
inherited about $7,000 from a relative, and dur- 
ing her marriage to Dr. Spain she advanced or 
gave him money amounting to approximately 
$750 or $1,250. At the time she obtained her 
decree of divorce she had approximately $6,000 
left of this inheritance, and her husband had 
nothing except his earnings, and was largely 
in debt, so much so that about that time he 
went into bankruptcy, and had to start anew 
when he married his second wife. Then it was 
that he went to the town of Conrad to build up 
a practice, with. the results already indicated. 
The original divorce decree made no mention 

of any alimony, and the wife admits that at 
that time her then husband had nothing except 

his profession to rely upon. She says, how- 

ever, that she abstained from making any claim 

thereto because of his promise to support her 

and her child, which was given into her cus- 

tody. After the divorce was granted, the first 
wife moved to Chicago, and there attempted to 

make a living for herself and child doing the 

best she could toward the support and educa- 

tion of her progeny. She became ill, had to 
undergo a surgical operation, and her money 

has all been expended save $1,500 or $1,800, 
which is drawing 6 per cent interest. 


She made the application for a modification % 
of the original divorce decree as to alimony be- 
cause of the changed condition of her former 
husband’s financial affairs, asking for an al- 
lowance both for herself and for the support 
of her child, claiming that the court had in- 
herent power to modify the former decree, and 
also asserting that the statute (Code, § 3180) 
expressly authorizes such a proceeding. That 
statute reads as follows: 


“When a divorce is decreed, the court may 
make such order in relation to the children, 


parties as shall be right. Subsequent changes 
may be made by it in these respects, when 
circumstances render them expedient.” 

We shall first consider the inherent right of 
the court to entertain such a proceeding. At 
common law and under ecclesiastical procedure 
courts did entertain such an action as this, but 
this was because there was no such thing as 
an absolute divorce known to either law. The 
divorce was from bed and _ ~board, and 
was little more than a legalized separation. 
The duty of the divorced husband to support 
his wife continued after the divorce was grant- 
ed, and these courts recognized the right to 
enforce this obligation by changing the original 
decree or order to meet new conditions, so 
that, if the divorced husband thereafter ac- 
quired property in any manner, even through 
inheritance, the court opened up the matter 
of alimony and modified its original order to 
meet the new conditions. In such proceedings 
both the needs of the former wife and the 
ability of the former husband were considered 
‘on application to modify the decree. O’Hagan 
v. O’Hagan, 4 Iowa 509; De Blaquire v. De 
Blaquire, 3 Hagg. Ecc. 322; Lockridge v. Lock- 
ridge, 2 B. Mon. (Ky.) 258; Rees v. Rees, 3 
Phillim. 387; Kirkwall v. Kirkwall, Poynter, M. 
& Do. 255. In this country, and especially in 
this state, a divorce absolutely dissolves the 
marriage status, and the duty of support no 
longer exists. Alimony is allowed in such cases 
in lieu of dower and prior duty to support, and 
there can be no review of the decree awarding 
it or refusing, denying or failure to award it, 
save for such fraud or mistake as would au- 
thorize the setting aside or modification of any 
decree. This is the holding of the best-con- 
sidered cases in this country. See Kamp v. 
Kamp, 59 N. Y. 212; Kerr v. Kerr, 59 How. 
Prac. (N. Y.) 255; Stratton v. Stratton, 73 Me. 
481; Sammis v. Medbury, 14 R. I. 214; Sampson 
v. Sampson, 16 R. I. 456, 16 Atl. 711, 3 L. R. A. 
349; Mitchell v. Mitchell, 20 Kan. 665; Milde- 
berger v. Mildeberger, 12 Daly (N. Y.) 195; and 
O’Hagan Case, supra. It is true that some 
courts, failing to recognize the distinction 
which we have pointed out, have held that 
there may be a modification of the original de- 
cree to meet changed conditions and give sup- 
port to such an application as was here made. 
McGee v. McGee, 10 Ga. 477; Olney v. Watts, 
43 Ohio 499, 3 N. E. 354; Rogers v. Vines, 28 
N. C. 293; Ellis v. Ellis, 13 Neb. 91, 13 N. W. 
29. ‘This last case, however, was bottomed in 
part at least on the fact that the first decree 
was erroneous, and should be set aside, but 
the court did refer to its power to change even 
had there been no error in the original decree. 





property, parties and the maintenance of the 


We are convinced that the better rule, the one 
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supported by logic and by the great weight of 
authority, is the one first stated by us. 

As to the statute which we have quoted, it 
will be observed that it is somewhat broad in 
its terms and seems to cover all allowances 
of alimony of whatever kind. It will be no- 
ticed that it says subsequent changes may be 
made in these respects when the circum- 
stances render them expedient. Several ques- 
tions arise under this statute: 

(1) May changes be made when no order is 
made with reference thereto in the original 
decree? 

(2) May such changes be made in all cases 
where alimony is awarded in the original de- 
cree? 

(3) May they be made in some cases, and 
not in others, depending upon the nature of 
the decree? 

(4) May they be made when the change 
sought to be made is for the support or main- 
tenance of a child, the custody of which is 
awarded, say, to the wife, the divorced husband 
being under a legal obligation to support his 
child, notwithstanding the divorce from his 
wife? 

Some of these questions have been mooted, 
but not expressly decided, in former opinions 
of this court. Upon one proposition, however, 
we have expressed ourselves substantially to 
the effect that such an application as this, in 
so far as it related to a modification or change 
of the original decree or to an original applica- 
tion for an order for the care and support of a 
minor child, is not, strictly speaking, a modifi- 
cation of a decree as to alimony, but rather an 
application or proceeding to compel a father to 
support his child even after a decree of divorce 
has been granted to his wife. See Ostheimer 
v. Ostheimer, 125 Iowa 523, 101 N. W. 275. The 
reason for this decision was that the divorce 
did not relieve the father of his obligation to 
support his minor child. 

We are of opinion that, as the trial court in 
the original decree in effect denied the wife 
any allowance for support even because of the 
husband’s faculties and refused to allow her 
alimony she cannot now have that decree modi- 
fied so as to give her support from her former 
husband, even if he has acquired some prop- 
erty by inheritance or otherwise. She was not 
entitled to any alimony at the time her case 
was decided, and from the time of that decree 
he was under no obligation to support her, be- 
cause she was no longer his wife. He has 
taken unto himself another, and she is entitled 
to her support and to her dower. The former 
wife relinquished her right to future support 
when she failed to have it awarded in the 





original decree, and no such obligation exists 
independent of some decree. As there was no 
such decree, there is nothing to modify. Had 
there been a vrovision for future maintenance, 
then either might have had a modification 
thereof upon a change in conditions and some 
equitable reason given for either enlarging or 
reducing it. The decree granted the wife re- 
lieved the husband from supporting her in the 
future, and this decree is binding, and not sub- 
ject to revision. In this respect the case differs 
from one where an allowance for future main- 
tenance has been made because in the latter 
case the duty has been cast on the former hus- 
band. This we think, is the proper construc- 
tion of the statute now under consideration as 
applied to the maintenance of the wife after di- 
vorce. As to an award in gross or a division of 
the property based upon an equitable appor- 
tionment of the property of either of the parties 
at the time the divorce is granted, we have no 
occasion to speak, for that matter is not in ‘the 
case. 

We are also of opinion, however, that the 
husband’s duty was a continuous one to sup- 
port his child, and that the application in so 
far as it involves an award to the wife for that 
purpose ‘was not strictly for an award of ali- 
mony, but for the support of the child, and 
that to this extent, under our former cases, 


it should have been allowed. 
EVANS, C. J.,.and PRESTON and GAYNOR, 


JJ., concur. 


Note.—Awarding Alimony by Amendatory De- 
cree—The question we propose here is very 
narrow. It has been ruled that the subsequent 
marriage of a divorced husband will not of it- 
self justify a reduction in an award of alimony. 
Staton v. Staton, 164 Ky. 820, 176 S. W. 21, 
L. R. A. 1915 F 820, with extended annotation 
in L. R. A. If the divorced wife to whom 
alimony has been awarded remarries, the weight 
of authority seems the other way. See Emer- 
son v. Emerson, 120 Md. 584, 87 Atl. 1033. As 
contra, see Britton v. Chamberlain, 234 Ill. 246, 
84 N. E. 895. The instant case is with the 
almost universal current of authority holding 
that modification in favor of children will not 
be prevented by subsequent marriage of either 
parent. But coming to the question proposed, we 
find Howell v. Howell, 104 Cal. 45, 37 Pac. 770, 
43 Am. St. Rep. 70, interesting. There the prop- 
erty rights of the parties were settled outside of 
court, the complaint by the wife not asking for 
alimony. Subsequently she averred her indigent 
circumstances and she prayed modification of the 
decree by awarding alimony. The lower court 
gave her an allowance to be paid in install- 
ments “until further order.” The Supreme Court 
said: “We are satisfied that the court had not 
jurisdiction to make the order appealed from. A 
judgment in a divorce suit settling the property 
rights of the parties * * * is as final as any 
other kind of a judgment, except so far as the 
power to modify it is given by statutory pro- 
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vision.” Speaking of California statute it said it 
“clearly contemplates that the right to alimony 
shall have been presented and litigated in the 
action for divorce and established by the judg- 
ment; and the provision is that, where the right 
to alimony has been thus established, the amount 
may be changed by a modification of the order. 
But in the case at bar there was nothing to 
‘modify.’” We doubt very greatly the correct- 
ness of this very narrow construction. 

In Emerson vy. Emerson, supra, the view was 
taken that in suits for divorce a vinculo matri- 
montt and for divorce from bed and board, the 
same principles as to award of alimony applied. 
But by a majority of 5 to 3 it was held that 
the arrangement between the parties would not 
be opened up at the request of defendant upon 
the remarriage of the wife. It was said that 
what was granted upon arrangement was not in 
fact alimony, though so called by the parties. 
It was indiscretion of the court to refuse to 
open up the arrangement. Power, however, to 
do it was asserted. 

In Alexander v. Alexander, 13 App. D. C. 334, 
the power of the court in absolute and partial 
divorce was asserted to be the same as to ali- 
mony. 

In Weber v. Weber, 153 Wis. 132, 140 N. W. 
1052, there is a statement that the court could in 
modifying a decree for alimony make an allow- 
ance for a lump sum which afterwards could 
not be reopened. For this is cited Martin v. 
Martin, 126 Wis. 237, 105 N. W. 783. 

In Cameron y. Cameron, S. D., 140 N. W. 700, 
there is cited Howell v. Howell, supra, and it 
was said there being no award of alimony there 
was nothing to modify. 

In Moross v. Moross, 129 Mich. 27, 87 N. W. 
1035, it was said: “Had any provision for ali- 
mony been incorporated in the original decree, 
there can be no doubt that under the statute the 
court would have the power to grant a further 
allowance now.” The same appears to be the 
view taken in McFarlane v. McFarlane, 43 Or. 
477, 73 Pac. 203. We think, however, all of these 
cases are opposed to the reasoning of the court 
in Emerson v. Emerson, supra, and against gen- 
eral reason. By strict recognition of these rul- 
ings a pepper corn could be awarded to the wife 
and the allowance could be greatly swelled upon 
application to modify, but if no pepper corn were 
adjudged there would be no jurisdiction to allow 
anything. Our system does not turn upon these 
nice refinements, bfit statutes are to have a rea- 
sonable construction. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE STATE BAR EXAMINERS’ CONFER- 


ENCE, 





A conference of the Bar Examiners in the 
different states, Supreme Court judges, law 
school teachers, and others interested in defin- 
ing the standards for admission to the bar, will 
be one of the opening features of the forth- 
coming meeting of the American Bar Associa- 





tion at Chicago. The conference, which will 
be held under the auspices of the Legal Educa- 
tion Section of the American Bar Association, 
will meet in the green room, mezzanine floor, 
of the Congress Hotel, Chicago, on Tuesday, 
August 29, 1916, at 3 p. m. and at 8 p. m. It 
will be opened by Judge Henry Stockbridge, of 
the Maryland Court of Appeals. The discus- 
sions of the different topics presented will be 
opened respectively by Mr. Charles L. Mc- 
Keehan, of the Pennsylvania Board of Bar 
Examiners; Professor William R. Vance, dean 
of the University of Minnesota Law School; 
Judge John C. Rose, of the federal bench, Dis- 
trict of Maryland, and Mr. Hollis R. Bailey, of 
the Bar Examiners for Massachusetts. 

The conference will deal with a number of 
distinct propositions submitted, after long con- 
sideration, by a special committee on Stand- 
ard Rules for Admission to the Bar. The full 
program, including the terms of the proposi- 
tions submitted for discussion, can be had on 
application to Charles M. Hepburn, Secretary 
of the Section of Legal Education, Indiana Uni- 
versity Law School, Bloomington, Indiana. 





THE LAW SCHOOL GRADUATE AND LAW 
OFFICE APPRENTICESHIP. 





One of the questions which will come before 
the conference of State Bar Examiners at Chi- 
cago, on August 29, is whether the law school 
graduate should serve a law office apprentice- 
ship before admission to the bar. The com- 
mittee appointed some years ago by the Legal 
Education Section of the American Bar Asso- 
ciation to submit a draft of standard rules for 
admission’ to the bar has submitted the fol- 
lowing, but is not altogether satisfied with it: 

“No student candidate shall be eligible for 
admission to the bar until he shall have de- 
voted four years in preparing for call to the 
bar, either by the service of a four year’s clerk- 
ship in an approved law office, or three full 
years in an approved law school, followed by 
one year of clerkship in an approved law office; 
provided, however, that the fourth year may 
be passed in an approved law school in post- 
graduate work, including procedure and prac- 
tice.” 

An alternative proposition was submitted at 
the Washington meeting of the American Bar 
Association in 1914 by the New Board of Law 
Examiners, in these terms: 

“That all applicants, including college grad- 
uates, should be compelled to study law, after 
being educationally qualified, for four years 
the first three of which must be spent in com. 
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pulsory attendance upon, and the successful 
completion of, the prescribed course of instruc- 
tion for the degree of Bachelor of Laws at a 
qualified law school which requires not less 
than three years of resident attendance for 
the completion of its courses and for graduation 
therefrom, and then the service of a continu- 
ous year of clerkship as prescribed, exclusive 
of all other occupations.” 

Both these propositions, and perhaps a third 
will be on for discussion and action at the 
conference on August 29 next. 





REPORT OF THE MEETING OF THE NORTH 
CAROLINA BAR ASSOCIATION. 





A successful meeting of the North Carolina 
Bar Association was held June 28th and 29th, 
at Wrightsville Beach. 

An address was delivered by Hon. Thomas 
W. Shelton, of Norfolk, Va. His subject was, 
“A New Era of Judicial Relations.” 

Hon. Walter George Smith, of Philadelphia, 
jJelivered an address entitled, “Uniform Com- 
mercial Laws.” 

The following addresses were delivered: Mr. 
J. C. Buxton, of Winston, “Our Government— 
[ts Courts and Their Critics;” Hon. W. M. 
Bond, Judge of the Superior Court of the First 
District, “The Courts and the Lawyers.” 

Among other things the association recom- 
mended for adoption in North Carolina, the 
Uniform Workmen’s Compensation Act, after 
much discussion, and upon the unanimous re- 
port of a committee which had been appointed 
a year or more ago. 








BOOKS RECEIVED. 





A Treatise on Federal Criminal Law Proced- 
ure—with Forms of Indictment and Writ of Er- 
ror, and the Federal Penal Code. By William H. 
Atwell, ex-U. S. Attorney, Dallas, Texas. 
Southwestern University, 1869. University of 
Texas, 1891. Second edition. Price, $6.50. 
Chicago, T. H. Flood & Company, 1916. Re- 


view will follow. 





United States Life Tables, 1910. Issued by 
Department of Commerce, Bureau of the Cen- 
sus, Sam L. Rogers, director. Prepared under 
the supervision of Prof. James W. Glover, of 
the University of Michigan. Washington Gov- 
ernment Printing Office, 1916. Price, 75c. 


HUMOR OF THE LAW. 





It was the dinner hour and the prison in- 
spectors were hurrying over the official round. 
They asked several questions quickly. 

“I am here, gentlemen,” explained the pick- 
pocket, when the warden turned his back, “as 
the result of a moment of abstraction.” 

“And I,” observed the incendiary, “because 
of an unfortunate habit of making light of 
things.” 

“The reason I am here,” chimed in the forger, 
“is simply on account of a natural desire to 
make a name for myself.” 

“And I,” added the burglar, “through noth- 
ing but taking advantage of an opening which 
was offered in a large mercantile establish- 
ment.” 





The following was posted on the door of Lud- 
low Church some time ago: “This is to give 
notice that no person is to be buried in the 
churchyard but those living in the parish. Those 
who wish to be buried are desired to apply to 
me, E. Grub, parish clerk.” 





“What funny nicknames the girls in your 
set have for one another! Why do they call 
that girl from New York ‘Senator’ ?” 

“Because she always acts as if she didn’t care 
a rap what the folks back home want her to 
do.”—St. Louis Star. 





W. C. Philips, of the Association for Improv- 
ing the Condition of the Poor, said recently 
in New York that among infants artificially fed 
fifteen times more died than among those fed 
naturally. 

“We will learn in the end to live correctly,” 
said Mr. Philips. “As things stand now, we 
are not much wiser in our way of living than 
an immigrant of whom I heard the other day. 

“This immigrant, a Magyar, was arrested for 
stealing a bottle of whisky. At the station 
house the sergeant said to him, pointing toward 
a tub: 

“<Strip and take a bath.’ 

“Vat, go in de vater?’ shrieked the Magyar. 

“ ‘Yes,’ said the sergeant, ‘take a bath. You 
“need it. How long is it since you have had a 
bath?’ 

“The Magyar lifted up his hands and rolled 
his eyes. 

“ ‘Oh,’ he said, ‘I never was arrested before. 
—Er. 
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1. Accord and Satisfaction—Acceptance of 
Payment.—Acceptance of check, indorsed “in 
full,” and deposited in account, by sellers of 
goods at agreed price during pendency of dis- 
pute with buyer as to whether quantity and 
quality of goods purchased had been delivered, 
Was complete accord and satisfaction.—Bauman 
v. Aero Waist Co., N. Y., 158 N. Y. Supp. 682. 

2. Acknowledgment — Presumption. — The 
testimony of grantors that they did not sign or 
attempt to signa mortgage, that they were ig- 
norant, or that it would be to their business 
interest to refuse to sign is not enough to over- 
turn the certificate of a notary, not impeached 
in his personal character.—Chaffee y. Hawkins 
Wash., 157 Pac. 35. : 
3. Adverse Possession—Statute of Limita- 
tions.— Where husband and wife went into pos- 
Session of realty as tenants and afterwards 
bought the improvements thereon, another hold- 
ing title to lands on which improvements are 
located, limitations do not begin to run against 
owner of lands until his title is repudiated or 
evidence given of intention to hold adversely.— 
Moore vy. Kelly, Okla., 157 Pac. 81. ; 


4. Attorney and Client—Notice.—A mortgagee 
who lent his money in S0od faith, relying upon 
advice of his attorney, who was the mortgagor, 
and who, as executor, conveyed the land be- 
longing to the estate to himself individually 
was not affected with the attorney's knowledge 
of the estate’s title.—Goodell vy. Taylor, N. J 
97 Atl. 569. fig tn. 


5. Bailment—Ordinary Care.—Where a horse 
delivered to a bailee for hire, is severely im- 
jured in his possession and becomes exhausted 
but bailee continues his journey, he is liable 
for the injury occasioned thereby.—Peterseil y 
Wishner, N. Y., 159 N. Y. Supp. 87. 





6. Bankruptey—Act of Bankruptcy.—It is not 
an act of bankruptcy for an insolvent debtor 
to sign and publish a statement of his affairs 
showing an excess of liabilities over assets.— 
In re Berthoud, U. S. D. C., 231 Fed. 529. 

7. Attorney-at-Law.—A bankruptcy court 
should not be called upon to settle differences 
between counsel for the petitioning creditors as 
to what proportion of the total sum allowed 
thenr jointly each should receive.—Hall v. Rey- 
nolds, U. S. C. C. A., 231 Fed. 946. 

8. Exemption.—One who is chiefly engaged 
in threshing for hire grain raised by others is 
not engaged chiefly in farming or tillage of the 
soil, so as to be exempt from involuntary bank- 
ruptcy proceedings under Bankr. Act, § 4b.— 
Hart-Parr Co. v. Barkley, U. S. C. C. A., 231 Fed. 
913. 

9. False Statement.—A statement, to be 
materially false, under Bankr. Act July 1, 1895, 
§ 14b, as amended by Act Feb. 5, 1903, § 4, must 
have been made with the intention to deceive.— 
Aller-Wilmes Jewelry Co. v. Osborn, U. S. C. C. 
A., 231 Fed, 907. : 

10. Finding of Facts.—Where the testimony 
taken before the referee, his finding of facts, 
affirmed by the district judge, will not be re- 
jécted on appeal on anything less than a demon- 
stration of a plain mistake.—Walter A. Wood 
Mowing & Reaping Co. v. Croll, U. 8S. C. C, A, 
231 Fed. 679. 

11. Insurance.—The trustee in bankruptcy 
cannot compel the surrender of an insurance 
policy on the life of the bankrupt, which, had a 
cash value, but which he testified was the prop- 
erty of his wife, who was sole beneficiary, and 
who paid the premiums, even though the bank- 
rupt had power to change the beneficiary.—In 
re Arkin, U. S. C. C. A., 231 Fed. 947. 

12. Intervention.—A petition by an inter- 
vener for the value of materials furnished for 
the completion of a contract by the bankrupt’s 
receiver held a proceeding in bankruptcy, with- 
in Bankr. Act, § 25a, not a controversy in bank- 
ruptcy, within § 24a—-Barton Lumber & Brick 
Co. v. Prewitt, U. S. C. C. A., 231 Fed. 919. 

13. Jurisdiction.—A traveling saleman has 
no place of -business which gives jurisdiction of 
his petition for voluntary bankruptcy to a dis- 
trict court of a district in which he did not 
reside.—In re Price, U. S. D. C., 231 Fed. 1001. 

14. Law of State.—Under the law of 
Georgia, which does not require the recording 
of consignment contracts, that a bankrupt had 
in his possession goods heid on consignment 
under an unrecorded contract does not vest the 
trustee with their ownership.—In re Thomas, 
U. S. D. C. 231 Fed. 513. 

15. Law of State.—The construction and 
effect of a contract under which goods were 
received and held by bankrupts at their resi- 
dence and place of business in Michigan must 





























be determined by the laws of that state.—In re. 


Stoughton Wagon Co., U. S. C. C. A., 231 Fed. 676. 

16.——Market Value.—Under Bankr. Act, § 1, 
el. 15, the fair valuation of the assets is the 
fair market or cash value as between one who 
wants to sell and one who wants to buy.— 
Grandison v. National Bank of Commerce of 
Rochester, U. S. C. C. A., 231 Fed. 800. 

17. Partnership.—Notes given by individual 
members of a partnership held provable against 








XUM 





XUM 


- commission on the amount of claims 


VoL. 83 


CENTRAL LAW JOURNAL 


105 








the firm estate, where they were in fact made 
for its benefit and such was the understanding 
of the parties.—Frederick v. Citizens’ Nat. Bank, 
U. S. Cc. C. A. 231 Fed. 667. 

18. Preference.—An assignment of ac- 
counts by an insolvent corporation to its presi- 
dent, by whom the payments were transferred 
to the creditor, is a transfer from the insolvent 
corporation to the creditor, within the Bank- 
ruptey Act.—Grandison v. National Bank of 
Commerce of Rochester, U. S. C. C. A., 231 Fed. 
800. 

19. Preference.—Under Bankr. Act, §§ 60a, 
60b, as amended in 1903, and 1910, a voidable 
preference must be received by one having rea- 
son to believe it effected a preference.—Grandi- 
son v. Robertson, U. S. C. C. A., 231 Fed. 7865. 

20. Preference.—A decree dismissing a bill 
by trustees in bankruptcy to recover as prefer- 
ences a cash payment and transferred accounts, 
as to the cash payment, is not appealable.— 
Wuerpel v. Canal-Louisiana Bank & Trust Co., 
U. S. Cc. Cc. A., 231 Fed. 934. 

21. Priority.—Under Civ. Code Ga. 1895, §§ 
2787, 2795, 3124, the lien of a landlord for rent 
prior to distress is not superior to the lien 
given the trustee in bankruptcy by Bankr. Act, 
§ 47a, as amended in 1910.—Southern Ry. Co. v. 
Wilder, U. S. C. C. A., 231 Fed. 933. 

22. Recording.—A contract for the consign- 
ment’of shoes to a bankrupt held a contract of 
factorage, which was valid, and not required 
by the laws of Kansas to be recorded.—McEl- 
wain-Barton Shoe Co. v. Bassett, U. S. C. C. A., 
231 Fed. 889. 

23. Referee.—The 




















entitled to 
which 
would have been paid in cash under the compo- 
sition agreement, if the creditors had not waived 
such payment in consideration of a cash pay- 
ment and notes given them by another corpora- 
tion.—In re H. Batterman Co., U. S. C. C. A., 23 
Fed. 699. 

24. Rent.—Where a tenant agreed to pay 
taxes and water rates as part of the rent, held 
that, under ‘Bankruptcy Act, § 63a (1,4), the 
landlord’s claim for unpaid taxes and water 
rates might be proven against the bankrupt’s 
estate, though at the time of adjudication the 
amounts had not been fixed by assessment.— 
In re Spies-Alper Co., U. S. D. C., 231 Fed. 535. 

25. Sale—A contract, for the delivery of 
goods held a sale retaining a lien for the pur- 
chase price, which must be recorded as re- 
quired by the laws of Michigan to be valid 
against the trustee in bankruptcy.—In_ re 
Stoughton Wagon Co., U. S. C. C. A., 231 Fed. 
676. 

26. Voluntary.—General manager of cor- 
poration who was practically owner thereof, is 
not entitled to priority, under Rem. & Bal. Code 
Wash. §§ 1149, 1150, 1153, for balance of salary 
due him when corporation filéd voluntary bank- 
ruptcy petition—kKeyes v. Davie, U. S. C. C. A., 
231 Fed. 688. — 


referee is 

















27. Banks and Banking—Trust Company.— 


The charter of a trust company provided that 
all moneys deposited in its “thrift department” 
should be kept separate from other funds, 
should be invested in first real estate mort- 
gages, and should be used only in fulfilling 
“thrift department” contracts held, that a trust 





was created in favor of the certificate holders, 
and they alone were entitled to share in the 
fund on insolvency.—Thayer v. National Real 
Estate Trust Co., Del., 97 Atl. 604. 

28. Carriers of Goods—Bill of Lading.—No- 
tice to a buyer to remit directly to a bank, to 
which the bill of lading and invoice had been 
transferred, is notice that the account had been 
pledged.—Brown Bros. Co. v. Smith Bros. Co., 
U. S. D. C., 231 Fed. 475. 

29. Carmack Amendment.—Under the Car- 
mack Amendment to the Interstate Commerce 
Act, a carrier cannot make a binding agree- 
ment, stipulating against its own negligence, 
though agreed values as to the basis of the 
rate are not agreements for exempting from 
negligence.—Piper v. Boston & M. R. R., Vt., 97 
Atl. 508. 

30. Schedules.—The rates and schedules 
filed pursuant to federal statutes, so far as con- 
sistent with the iaw, have all the force of fed- 
eral enactments, which must be enforced by all 
courts, but provisions repugnant to the law do 
not have such force.—Piper v. Boston & M. R. 
R., Vt., 97 Atl. 508. 

31. Carriers of Live Stock—Fraud.—In ab- 
sence of fraud of carrier, shipper of interstate 
shipment of live stock cannot, by showing that 
he executed contract of shipment hurriedly, or 
was ignorant of its conditions, avoid limitations 
of liability therein.—Chicago, R. I. & P. Ry. Co. 
v. Craig, Okla., 157 Pac. 87. 

32. Carriers of Passengers — Damages. — 
Where conductor in good faith refused to re- 
ceive a Columbian half dollar, forcing passenger 
to borrew, passenger could recover only com- 
pensatory damages, unless acts were accom- 
panied by abusive language or unnecessary 
force.—Campopiano v. Rhode Island Co., R. I., 
97 Atl. 597. 

33. Chattel Mortgages—Lien.—Plaintiff, tak- 
ing a chattel mortgage on a cow to secure his 
indorsement of the buyer’s note to the seller, 
but not recording it, had no lien as against the 
seuler, to whom the buyer had traded the cow 
back.—Springs v. Cole, N. C., 88 S. E. 721. 

34. Release.—Where payee of note secured 
hv chattel mortgage, subsequently to his as- 
signment of note to his creditor, and without 
the authority of assignee, released the chattel 
mortgage, his act was void.—Snyder v. Miller, 
“al., 157 Pac. 22. 

35. Commerce—Interstate Commerce. — A 
telegraph lineman, erecting poles to be uséd in 
directing trains of a company engaged in in- 
terstate commerce, is employed in interstate 
commerce.—Coal & Coke Ry. Co. v. Deal, U. S. 
Cc. Cc. A., 231 Ped. 604. 

36. Interstate Telegram.—Under §§ 1, 6 and 
15 of the act to regulate commerce, as amended 
June 18, 1910, and §§ 2 and 12, a clause in a con- 
tract for an interstate telegram requiring a 
notice of claim for damages to be filed is not 
invalidated by Const. OklL., art. 23, § 9.—Gard- 
ner v. Western Union Telegraph Co., U. S. C. A., 
231 Fed. 405. 

37. Police Power.—It is within the police 
power of the state to require a license from 
foreign corporations which seek to do business 
within the state by selling therein their obliga- 
tions, evidences of property and acreage in an- 
other state, the transaction being entirely con- 
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summated within one state and not being inter- 
state commerce.—State v. Agey, N. C., 88 S. E. 
726. 

38. Constitutional Law — Public Policy.— 
When a statute provides that a cause of action 
is immoral and contrary to public welfare, such 
statute can forbid the courts to entertain juris- 
diction; public policy being a matter for the 
legislative department.—Randolph v. Heath, N. 
c., 88 S&S. E. 731. 


39. Contracts—Construction.—In contract to 
erect a water-softening plant and to furnish 
chemicals required for satisfactory treatment of 
well water, “satisfactory” does not mean satis- 
factory to defendant, but conforming to usual 
standards of such plants.—George W. Lord Co. 
v. Industrial Dyeing & Finishing Works, Pa., 
97 Atl, 573. 


40.——Equitable Ownership.—Under agree- 
ment by equitable owner of land to make prop- 
erty available to subcontractor, if his bill 
against contractor was not paid, while owner 
could withhold performance until amount of 
claim was determined, it had no right to dis- 
pose of property so as to place performance be- 
yond its power.—Megraw v. Hamilton Trust 
Co., Pa.. 97 Atl. §81. 


41. Corperations—Directors.—The legal effect 
of a resolution adopted by directors of a cor- 
poration, embodying its agreement with retiring 
officers cannot be changed by a memorandum 
entered on the records after adjournment of 
the meeting without the knowledge or consent 
of other parties to the agreement.—Schlens v. 
Poe, Md., 97 Atl. 649. é 

42. Evidence.—In absence of evidence cast- 
ing suspicion on bona fides of transfer of cer- 
tificate of corporate stock, transferee may pros- 
ecute suit to compel corporation to transfer 
stock to him on its books.—Litchfield v. Henson 
Oil Co., Okla., 157 Pac. 137. 

43. Insolvency. — Where a_ corporation 
ceases operation and ig dissolved, its affairs be- 
ing wound up by a receiver, latter may ter- 
minate executory contracts without increasing 
liability of estate by reason of further non- 
performance.—Fell vy. Securities Co. of North 
America, Del., 97 Atl. 610. 


44. Purchasing Corporation. — Purehasing 
corporation does not become liable for prior 
debts of vendor corporation in absence of either 
express contract or statutory provisions.—Ez- 
zard v. State Nat. Bank, Okla., 157 Pac. 127. 

45. Death—Contributory Negligence.—It is 
presumed that bicycle rider killed by coming in 
contact with street car looked for car, and, if it 
was near by, that he saw it, and in not avoiding 
it was guilty of contributory negligence.—Smith 
v. Philadelphia Rapid Transit Co. Pa., 97 Atl. 
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46. Eye-Witnesses.—Where an employe 
was killed by an explosion in the room where 
he was working, in the absence of evidence to 
the contrary, there is a presumption that he 
was in the performance of his duties and ex- 
ercising due care.—New Aetna Portland Cement 
Co. v. Hatt, U. S. C. C. A., 231 Fed. 611. 


47. Deeds—Cancellation.—Inadequacy of con- 
sideration will not alone justify cancellation of 
a regularly executed deed.—McKeever v. Carter, 
Okla., 157 Pac. 56. 


48. Deseent and Distribution—A greements.— 
A settlement whereby plaintiff, entitled to an 
interest in the estate of her deceased father in 
case of intestacy, upon representations that he 





had left a valid will released her interest in his 
estate, held not binding, and subject to rescis- 
sion.—Brager v. Friedenwald, Md., 97 Atl. 515. 


49. Diveree—Alimony.—An alimony agree- 
ment, reciting that the petitioner accepted the 
allowance “in satisfaction and bar” of all ali- 
mony claims in the divorce petition, construed, 
and held to bar a subsequent claim for alimony. 
—Phillips v. Phillips, R. L, 97 Atl. 593. 


50. Domicile—Residence. — “Domicile” and 
“residence” are not always convertible terms in 
law, for, while frequently in statutes these 
terms are made synonymous, at other times 
they denote inconsistent conceptions.—In re 
Morgan’s Estate, N. Y., 159 N. Y. Supp. 105. 


51. Easements — Appurtenant. — Easement 
granted daughter by tather with 30 acres, part 
of his farm, to take water “as occasion may re- 
quire” from gpring which supplied such tarm, 
held appurtenant, and not in gross.—Chase v. 
Cram, R. L, 97 Atl, 481. 


52. Eleectricity—Option.—An electric power 
company need not turn off the current before 
giving notice of exercising its option to ter- 
minate the contract for arrearages in payment. 
—Maxwell v. Holmesville Mill & Power Co., U. 
S. C. C. A.. 231 Fed. 684. 

563. Eminent Domain—Reservation to Owner. 
—Where a tract dividing the owners’ farm was 
condemned for a city water system, reservation 
to owner of right ef way over the land to give 
him access to the separated tract, which way 
would not interfere with the water system, was 
properly allowed, instead of requiring condemn- 
ation of the entire separated tract.—Brack v. 
City of Baltimore, Md., 97 Atl. 548. 

64. Equity—Remedy at Law.—Adequate rem- 
edy at law, which deprives equity of jurisdiction, 
is a remedy as certain, complete, prompt and 
efficient to attain ends of justice as remedy in 
equity.—Blackstone Hall Co. v, Rhode Island 
Hospital Trust Co., R. L, 97 Atl. 484. 

55. Estoppel—Bona Fide Purchaser.—Bona 
fide purchaser or pledgee for value of corporate 
stock from person holding power of attorney 
for transfer thereof from owner obtains good 
title-—Little v. Fearon, Pa., 97 Atl. 578. 


56.——Constructive Notice.—Mortgagee of 
lands of estate who loaned to executor with 
constructive notice of latter’s contemplated 
breach of trust, but whose mortgage, he having 
given consideration and recorded it, was good 
as against subsequent purchasers from the ex- 
ecutor, will be directed, after removal of the 
fraudulent executor, to transfer it to the substi- 
tuted administrator of the estate—Gvodell v. 
Taylor, N. J., 97 Atl. 569. 

57. Widow’s Election—Where heir con- 
tracted to sell by quitclaim deed interest in real 
estate devised to her, interest descending to her 
through testator’s widow by reason of subse- 
quent determination that widow had not elected 
to take under will inures to the benefit of pur- 
chaser.—Pring v. Swarm, Ia., 157 N. W. 734. 


58. Executors and Administrators—Adminis- 
tration.—It was the right and duty of an ex- 
ecutor, directed to get in testatrix’s personalty, 
sell her property, and legacies, when it be- 
came necessary to foreclose mortgages held by 
testatrix, to bid in the property himself, no 
other person appearing, to reconvert the land 
into money and pay it to legatees.—Goodell v. 
Taylor, N. J., 97 Atl. 569. 

59. Wills.—The specific and residuary de- 
visees under a will are each entitled to have 
personal property applied to payment of mort- 
gages on property devised, and a general di- 
rection in will for payment of testator’s debts 
is immaterial.—In re Sutton’s Estate, Del., 97 
Atl. 624. 

60. Highways — Contributory Negligence.— 
Mere facts that pedestrian used highway slip- 
pery with ice, thus encountering known danger, 
does not render her guilty of negligence con- 
tributory to her injuries by slipping and being 
precipitated down an embankment on account 
of defective railing.—Pritchard v. Town of Bos- 
cawen, N. H.. 97 Atl. 563. 

61° Husband and Wife—Joint Liability.— 
Where wife joined in borrowing money with 
her husband, and credit was given to both, both 
are liable for debt, but if the loan was made 
to husband, wife is not liable, even if she after- 
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wards obtained the money from her husband.— 
Di Orio v. Venditti, R. 1., 97 Atl. 599. 
62.—Sales.—A. husband is not liable for 
goods sold the wife upon her credit solely, al- 
though the sale was made with his knowledge 
and assent.—Noel v. O’Neill, Md., 7 Atl. 613. 

63. Inmsurance—Benefit Certificate—Under a 
certificate of membership in defendant fraternal 
benefit association, limiting beneficiaries to rela- 
tives by blood, marriage, or legal adoption, and 
persons dependent upon member, the bigamous 
wife of the deceased, not being related or legal- 
ly dependent, is not entitled to be a beneficiary. 
—Applebaum v. Order of United Commercial 
Travelers of America, N. C., 88 S. E. 722. 

64. Indemnity.—Where policy indemnifies 
against liability for injuries suffered by a per- 
son other than direct employes of assured, and 
provides that it does not cover accident caused 
by any direct employe of assured, assured can- 
not recover for injuries caused by direct em- 
ploye, whether person injured was himself di- 
rect employe or not.—Maryland Casualty Co. v. 
Peppard, Okla., 157 Pac. 106. 

65. Representations.—Fact that deceased 
had slight cold when benefit certificate was de- 
livered to him, which developed into pneumonia, 
causing death, will not defeat recovery on bene- 
fit certificate stipulating that insured be “in 
good health’ when policy is delivered.—Sov- 
ereign Camp of Woodmen of the World v. Jack- 
son, Okla., 157 Pac. 92. 

66. Intoxicating Liquors—Burden of Proof.— 
If it is proved that one accused of having on 
hand intoxicating liquors for illegal sale, re- 
ceived money from another disappeared, and, 
on returning, delivered whisky to such person, 
the burden is on him to show where, how and 
from whom he get the whisky.—Lane v. City of 
Millen, Ga., 88 S. E. 748. 

67. Evidence.—To sustain conviction of 
keeping liquors for sale in violation of or- 
dinance, it is not essential to show actual sale. 
—Porter v. City of Atlanta, Ga., 88 S. E. 744. 

68. Landlord and Tenant—Assumption of Lia- 
bility Under the direct terms an agreement in 
a lease providing that “if, after” the assess- 
ment of a “new building’ to be built, the as- 
sessed value of the “land and premises” is in- 
creased “during the term of the lease,” the 
lessee would pay taxes on such increase, the 
lessee did not assume liability for an increase 
in taxes on the initial assessment of the new 
building, over the assessment of the old.—Phil- 
ipsborn v. Hutzler Bros. Co. of Baltimore, Md., 
97 Atl. 628. 

69. Libel and Slander—Newspaper Publica- 
tion.—It is within the rights of the publisher 
of a newspaper to question the efficacy of a 
proprietary medicine offered to the public and 
to advise the public against it, within the limits 
of the law, which prescribes penalties for libel- 
ous publications.—Willis v. O'Connell, U. S. D. 
C., 231 Fed. 1004. 

70. Privilege.—Where defendant’s agent 
told plaintiff’s friend with whom he lived that 
plaintiff's cash and stock of goods were short, 
held that there was no privilege.—Grand Union 
Tea Co. v. Lord, U. S. C. C. A., 231 Fed. 390. 

71. Liens—Statutory Construction. — Where 
the legislature intends to create a lien subject 
to prior liens of record, the statement is ex- 
plicit to that effect, and when the lien is not 
to be subject to prior liens of record there is 
no provision made therefor.—Howard v. Burke, 
Ia., 157 N. W. 744 

72. Mandamus—County Officer. — Mandamus 
will lie to compel a county auditor to issue 
warrants to pay the salary and expenditures of 
a county game warden appointed under the 
Game Code.—State v. Olsen Wash., 157 Pac. 34. 

73. Master and Servant—Contributory Negli- 
gence.—A 14-year-old bellboy injured by placing 
his head through opening in door of passenger 
elevator, who understood danger, is not exon- 
erated from contributory negligence because he 
did not realize risk or did not think what he 
was doing in placing himself in such position.— 
Derringer v. Tatley, N. D., 157 N. W. 811. 

74. Instructing Employe.—Where coal min- 
ing company failed to indicate miner's specific 
duties, dr to properly instruct him, it cannot 
escape liability for injuries incurred while work- 
ing at request of fellow-employe on theory that 
he was doing work other than that for which 




















he was employed.—Smiers v. Ford Collieries 
Co., Pa. 97 Atl. 577. 

75. Non-Delegable Duty.—The federal Em- 
ployers’ Liability Act did not affect the mas- 
ter’s nonassignable duty to exercise reasonable 
care in providing reasonably safe tools and ap- 
pliances.—Coal & Coke Ry. Co. v. Deal, U. S. C. 
C. A. 231 Fed. 604. 

76. Pleading.—Allegation in answer that if 
defendant was liable for plaintiff’s injuries, his 
right and defendant’s liability were regulated 
by federal Employers’ Liability Act, stated prop- 
ositicr ©f taw and did not controvert allegations 
of petition nor raise any issue.—Wichita Falls 
& N. W. Ry. Co. v. Puckett, Okla., 157 Pac. 112. 

77. Res Ipsa Loquitur.—Maxim, “res ipsa 
loquitur,” held applicable to accident caused 
by box being raised by derrick easing down, 
due to the spool or drum around which the 
cable was wrapped revolving slightly.—Mis- 
souri Valley Bridge & Iron Co. v. Blake, U. S. 
C. C. A., 231 Fed. 417. 

78. Respondeat Superior.—Where a rail- 
road conductor was charged with willfully pitch- 
ing off of the train a trespassing boy, who was 
killed, a judgment against corporate master 
alone, and in favor of the conductor, cannot be 
sustained.—Sparks v. Atlantic Coast Line R. Co., 
S. C.. 88 S. E. 739. 

79. Safety Appliance.—Device for taking up 
slack in chain waste conveyer of sawmill, which 
frequently came off sprocket owing to length 
of chain, was not device to repair, but part of 
permanent equipment of mill, which it was lum- 
ber company’s duty to see properly installed.— 
on v. Moose River Lumber Co., Vt., 97 
Atl. 671. 

80. Mines and Mining — Royalties.—Mining 
lessee, which was granted deduction from in- 
come tax for royalties to lessor, was not en- 
titled to a deduction representing the ore mined 
during the year for depreciation in ore body.— 
Klar Piquett Mining Co. v. Town of Platteville, 
Wis., 157 N. W. 763. 

81. Municipal Corporations Negligence. — 
That one injured in collision between automo- 
biles was seated between driver and passenger 
on floor of car does not bar recovery, where his 
position did not contribute to injuries.—McClung 
S Pennsylvania Taximeter Cab Co., Pa., 97 Atl. 
694. 




















82.——Ordinary Care.—Driver of automobile, 
which can do great damage, is under duty to 
exercise greater and more constant caution in 
use of highway than is a pedestrian.—Aiken v. 
Metcalf, Vt., 97 Atl. 669. 

83. Streets and Highways.—Possibilities of 
injury to street passengers from building opera- 
tions carried on near streets of a city are suf- 
ficient to call for regulations by city in regard 
to erection of buildings, to prevent nuisances on 
its streets, in order that it may plead full per- 
formance of its duty as against a claim for in- 
jury.—City of Hagerstown v. Crowl, Md., 97 
Atl. 544. 

84.—Streets and Highways.—Where the offi- 
cers of a municipality invited the citizens to 
place their rubbish in the streets, and the city 
undertook to remove it, it was liable for in- 
juries to a traveler by reason of rubbish left 
in the streets, with knowledge of the ofhcers, 
for more than two hours.—Lyman v. Village 
of Potsdam, N. Y., 159 N. Y. Supp. 71. 

85. Novwation—Evidence.—It is not necessary 
to a substitution of a debtor that creditor’s as- 
sent to take new debtor In place of the old one 
should be given by any writing or by express 
words, but such assent may be shown by cir- 
cumstances and by the conduct of the parties. 
—T. W. Stevenson Co. v. Peterson, Wis., 157 N. 
W. 750. 

86. Officers—Appointing Power.—Where there 
is no term fixed in statute authorizing appoint- 
ment of public officers, power to remove may 
be exercised by appointing power at pleasure.— 
State v. Shagren, Wash., 157 Pac. 31 

87. Penalties—Repeal of Statute.—No penal- 
ty incurred during the continuance of a law 
ean be enforced after its repeal or expiration 
without a saving clause or special provision to 
that effect.—State v. American Bonding Co. of 
Baltimore, Md., 97 Atl. 529. 

88. Principal and Agent—Scope of Agency.— 
Where an agent of the vendor having a con- 
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fidential relation to the purchaser fails to tell 
the truth, the vendor is bound by his acts.— 
Miranovitz v. Gee, Wis., 157 N. W. 790. 


89. Scope of Authority.—Persons dealing 
with general manager or overseer of plantation 
are not bound by private instructions by owner, 
but owner is bound by contracts of general 
agent, with apparent scope of authority.—Mar- 
tin & Hicks v. Bridges & Jelks Co., Ga., 88 S. E. 
747. 





90. Subcontractor. — Under agreement by 
equitable owner of land with subcontractor to 
make property available by conveyance or mort- 
gage, if contractor should fail to pay his bill, 
owner was not surety, but was bound tu per- 
form one of the alternatives.—Megraw v. Ham- 
ilton Trust Co., Pa., 97 Atl. 581. 


91. Railroads—Setting Out Fire.—Where, in 
a suit against a railroad company for a fire 
caused by a locomotive, defendant insists that 
the spark arrester on the engine complained of 
Was such that sparks would not probably es- 
cape, plaintiff may show that other similar en- 
gines similarly equipped and burning similar 
coal had thrown sparks within a short time of 
the fire in question when moving in that vi- 
cinity, and fires had resulted.—Bailey Lumber 
Co. v. Boston & M. R. R., N. H., 97 Atl. 555. 


92. Warning.—The failure of aa engineer 
to sound the whistle or bell on approaching a 
highway crossing does not relieve a chauffeur 
from the necessity of taking ordinary precau- 
tion for the safety of himself and his party.— 
Lehigh Valley R. Co. v. Kilmer, U. 8. C. C. A,, 
231 Fed. 628. 

93. Receivers—Insolvency.— Insolvency may 
mean inability to pay debts as they fall due in 
the ordinary course of business, or a deficiency 
of assets over liabilities, and neither definition 
is to be adopted to the exclusion of the other; 
but the discretion to appoint a receiver may be 
invoked when need of judicial action to pro- 
tect interests of all concerned appears.—Sill v. 
Kentucky Coal & Timber Development Co., Del., 
97 Atl. 617. 

94. Religious Societies — Condition Subse- 
quent.—Where land was conveyed to a church 
congregation by an instrument reciting pay- 
ment of cash consideration, a recital that prop- 
erty should be used for a meeting house or 
other pious use did not create condition subse- 
quent, determining estate, on change of use.— 
First Presbyterian Church of Wilmington v. 
Bailey, Del., 97 Atl. 583. 

95. Sales—Acceptance. — Where machinery 
was sold on trial, and the seller fixed no limit 
to the time within which the trial should be 
made, the buyer’s continued use of the machin- 
ery for nearly two years could not be consid- 
ered as an acceptance.—James Bradford Co. v. 
United Leather Co., Del., 97 Atl. 620 

96. Waiver.—Waiver of all warranties, 
both express and implied, includes waiver of 
latent defects of article purchased.—Daniel v. 
Burson, Ga., 88 & E. 745. 
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97. Warranty.—Any disease or infirmity of 
a horse, not visible and palpable at time of sale, 
impairing his value or usefulness, rendered him 
unsound, whether known to seller or not, and 
constituted breach of warranty of soundness.— 
Loper v. Lingo, Del., 97 Atl. 585. 

98. Warranty.—Where buyer of chattel re- 
lies on his own judgment and observation, and 
deals on basis of his own opinion, no warranty 
results from seller’s affirmation respecting the 
chattel.—Loper v. Lingo, Del., 97 Atl. 585. 

99. Searches and Seizures—E vidence.—Admis- 
sion of evidence taken from person under il- 
legal arrest does not violate constitutional pro- 
hibition of unreasonable searches and seizures. 
—Hornbuckle v. Town of Decatur, Ga., 88 S. E 
748. 

100. Specifie Performance—Lease. — Under 
lease giving lessee at expiration of one year 

rivilege of four years more at his option, a 
andlord cannot be compelled to execute new 
lease, but on exercise of option original lease 
is ane v. Joyce, Minn., 157 N. W. 
708. 








101. Taxation—Due Process of Law.—By rea- 
son of “due process” clause of Fourteenth 
Amendment to federal Constitution, and be- 
cause of fact that state laws do not operate 





beyond precincts of its territory, a state cannot 
levy taxes on property out of its jurisdiction.— 
In re Morgan’s Estate, N. Y., 159 N. Y. Supp. 105. 

102. Estoppel. — That railroad dismissed 
complaint that lands of township were assessed 
too low did not estop it to deny that relative 
valuations of its bridge and other property of 
the township was proper.—Iowa Cent. Ry. Co. 
v. Board of Review of Eliot Tp., Louisa County, 
Iowa, 157 N. W. 731. 

103. Tax Deed.—A tax deed, evidencing a 
new and independent title, operates as a grant 
from the state, and bars all inquiry as to objec- 
tions to title or incumbrances made or existing 
before the tax deed.—Wilson v. Korte, Wash., 
157 Pac. 47. 

104. Telegraphs and Telephones—Regulation. 
—In the absence of any statute or contract re- 
quiring connection to be maintained between 
the lines of two telephone companies at a com- 
mon point, it is within the right of either com- 
pany to sever such a connection.—Memphis Tele- 
phone Co. v. Cumberland Telephone & Telegraph 
Co., U. S. C. C, A., 231 Fed. 835. 

105. Tenancy in Common—Evidence.—Where 
‘street was open for 20 years, one of tenants in 
common of land over which it passed having 
given consent, there was a dedication, though 
all owners did not eonsent in writing.—Stock- 
well v. Dunckel, N. Y., 159 N. Y. Supp. 32. 

106. Vendor and Purchase—Lien. — Where 
promissory notes, indorsed as required by agree- 
ment for sale of realty, are delivered to vendor 
by vendee, vendor’s lien is lost.—Blackstone 
Hall Co. v. Rhode Island Hospital Trust Co., R. 
I. 97 Atl. 484. 

107. Waters and Water Courses—Covenant.— 
Where a deed from father to daughter gave the 
grantee the “privilege to take water from the 
spring on my farm, as occasion may require,” 
the daughter was entitled to use any quantity 
of water needed for the full enjoyment of her 
estate.—Chase v. Cram, R. L, 97 Atl. 481. 

108. Wills—Bodily Isssue.—While the term, 
“bodily issue,” technically means the same as 
“issue” or “issue of the body,” it is more flexible 
and more readily to be construed as the syno- 
nym of “children” and a mere descriptio per- 
sonarum.—Ford v. McBrayer, N. C., 88 S. E. 736. 

109.- Contingency.—Where there is a pres- 
ent right to future possession, though it may be 
defeated by some future event, contingent or 
certain, there is nevertheless a vested estate.— 
In re Neel’s Estate, Pa., 97 Atl. 502. 

110. Devise.—A devise to M and after her 
death to any child she may hereafter have, held 
to devise a fee simple, defeasible by the birth of 
children; there being no language clearly show- 
ing an intent to devise a less estate within Acts 
1825, c. 19, codified as § 327, art. 93, Code Pub. 
Civ. Laws. ohns Hopkins University v. Gar- 
rett, Md., 97 Atl. 640. 

111.—Governing Law.—Will is governed by 
law as it eXists at death of maker, and not at 
its execution.—Brock v. Keifer, Okla., 157 Pac. 

112. Life Estate.—Under will giving an es- 
tate for life with residue to executrix to sell 
and divide proceeds among testator’s heirs at 
law, the remainder vested in those who’ were 
the testator’s heirs at the time of his death, and 
vesting was not postponed until life tenant’s 
death.—Weller v. Kolb, Md., 97 Atl. 542. 

113.—Limitations.—Limitation over is void 
where first taker under the will has uncontrolled 
power of consuming estate.—Bunnell v. Beam, 
N. J., 97 Atl. 494. 

114. Parol Evidence.—Where testator never 
owned land described in will, parol evidence is 
admissible to show intent to devise lands sim- 
ilarly described in adjoining range.—Pring v. 
Swarm, Iowa, 157 N. W. 734. 

115. Power of Appointment.—A devise to a 
widow for life of an estate with power to sell 
for her wants “if at any time her property, in- 
cluding the income of said bequest, shall from 
any cause be so reduced as to be insufficient for 
her comfortable : gives her no power to 
sell property of the estate before selling her 
own.—Reynolds v. Jones, N. H., 97 Atl. 657. 


116° Signature.—Where a competent testa- 
trix signs her will by mark, but only with as- 
sistance, the mark is nevertheless her signature, 


—Points v. Nier, Wash., 157 Pac. 44, 
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